U.S. Customs Service

Treasury Decisions

(T.D. 02-22)
FOREIGN CURRENCIES

VARIANCES FROM QUARTERLY RATES FOR APRIL 2002

The following rates of exchange are based upon rates certified to the
Secretary of the Treasury by the Federal Reserve Bank of New York,
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or
more from the quarterly rates published in Treasury Decision 02-19 for
the following countries. Therefore, as to entries covering merchandise
exported on the dates listed, whenever it is necessary for Customs pur-
poses to convert such currency into currency of the United States, con-

version shall be at the following rates.
Holiday(s): None.

Denmark krone:
April 22,2002 . . ...

South Africa rand:

April 26,2002 ... ... e
April 27,2002 . . ...
April 28,2002 . ... ..o
April 29,2002 . .. ...
April 30,2002 . ... ..o e

Venezuela bolivar:

April 11,2002 ... ..ot e
April 12,2002 . . ..o
April 13,2002 . .. ..ot
April 14,2002 . .. ..ot
April 15,2002 . . ..ot
April 18,2002 . ... oot e
April 19,2002 . . ..ot
April 20,2002 .. ... oo
April 21,2002 . ...
April 22,2002 . ... .o
April 23,2002 . . ...
April 24,2002 . ...
April 25,2002 . . ...
April 26,2002 . ...
April 27,2002 . . ...

$0.106724

$0.093153
.093153
.093153
.094384
.093985

$0.001155
.001175
.001175
.001175
.001161
.001189
.001188
.001188
.001188
.001167
.001168
.001189
.001189
.001196
.001196
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ForeIGN CURRENCIES—Variances from quarterly rates for April 2002
(continued):

Venezuela bolivar (continued):

April 28,2002 . .. ...t $0.001196

APril 29, 2002 . . . oo oot .001189

APTIL 80, 2002 . . ..o .001182
Dated: May 1, 2002.

RICHARD B. LAMAN,
Chief,

Customs Information Exchange.

(T.D. 02-23)
FOREIGN CURRENCIES

DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 2002

The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151,
has certified buying rates for the dates and foreign currencies shown
below. The rates of exchange, based on these buying rates, are published
for the information and use of Customs officers and others concerned
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159,
Subpart C).

Holiday(s): None.

Austria schilling:

April 1, 2002 . ..o $0.063996
APril 2,2002 .. .063821
April 3, 2002 . ..ot .063981
APril 4, 2002 .. .063799
APTIl 5, 2002 . . oo oot .063988
APl 6, 2002 ... .063988
April 7, 2002 . . oo oo .063988
APTil 8,2002 . .. .063589
April 9, 2002 .. oo oot .063901
APTil 10, 2002 ..ot .063908
APril 11,2002 .. oo oot .064163
April 12,2002 . . oo oot .063894
APTil 13,2002 ..ot .063894
April 14, 2002 . . oo oot .063894
APTil 15,2002 ..ottt .063967
APTil 16,2002 . . oo oottt .064170
APTil 17,2002 ..ottt .064570
APTil 18,2002 . . oo oottt .064664
APTil 19, 2002 . ..ot .064628
APTil 20,2002 . . oottt .064628
APl 21,2002 .. .064628
APTil 22,2002 . . oo oottt 064512

ATl 23, 2002 . ...t 064657



U.S. CUSTOMS SERVICE 3

ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Austria schilling (continued):

April 24,2002 . . ... o $0.064788
April 25,2002 . ...t .065246
April 26,2002 . ... .. .065260
April 27,2002 . ..o .065260
April 28,2002 . ... .o .065260
April 29,2002 . ... ot .065609
April 30,2002 . ...t .065420
Belgium franc:
April 1,2002 . ... $0.021830
April 2, 2002 . ... .021770
April 83,2002 . ... .021825
April 4,2002 . ... .021763
April 5,2002 . .. ... .021827
April 6,2002 . ... .021827
April 7,2002 . ... .021827
April 8,2002 . ... .021691
April 9,2002 . .. ... .021797
April 10,2002 . ...ttt .021800
April 11,2002 . ...t .021887
April 12,2002 . ... oo .021795
April 13,2002 . ...ttt .021795
April 14,2002 . . ... o .021795
April 15,2002 . ...ttt .021820
April 16,2002 . ... ..o .021889
April 17,2002 . ...t .022025
April 18,2002 . .. ..ot .022058
April 19,2002 . ...ttt .022045
April 20,2002 . . ... o .022045
April 21,2002 . ..o .022045
April 22,2002 . ... .o .022006
April 23,2002 . .. ... .022055
April 24,2002 . ... ot .022100
April 25,2002 . .. ... .022256
April 26,2002 . . ... i .022261
April 27,2002 . . ..o .022261
April 28,2002 . . ...t .022261
April 29,2002 . .. ... .022380
April 30,2002 . ...t .022315
Finland markka:
April 1,2002 . ... $0.148106
April 2, 2002 . ... .147703
April 83,2002 . .. ... .148073
April 4,2002 . .. ... 147652
April 5,2002 . ... .148089
April 6,2002 . ... ... .148089
April 7,2002 . ... .148089
April 8,2002 . ... .. 147164
April 9,2002 . ... .147888
April 10,2002 . ...t .147904
April 11,2002 . . ..o 148493
April 12,2002 . ... oot 147871
April 13,2002 . ...ttt 147871
April 14,2002 . . ... ot 147871

APTil 15,2002 ...ttt .148039



4 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 21, MAY 22, 2002

ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Finland markka (continued):

April 16,2002 . . ... $0.148510
April 17,2002 . ...t 149435
April 18,2002 . . ...\ .149654
April 19,2002 . ...t 149570
April 20,2002 . . ... .149570
April 21,2002 . ..o .149570
April 22,2002 . ... oo .149300
April 23,2002 . ... .. .149637
April 24,2002 ... ... 149940
April 25,2002 . .. ... .150999
April 26,2002 . ... ... .151033
April 27,2002 . . ... .151033
April 28,2002 ... ... .151033
April 29,2002 ... ... .151840
April 80,2002 ... ... .151403
France franc:
April 1,2002 . ... $0.134247
April 2,2002 ... ... 133881
April 83,2002 .. ... 134216
April 4,2002 . ... .133835
April 5,2002 ... ... 134231
April 6,2002 . . ... 134231
April 7,2002 . ... 134231
April 8,2002 . .. ... .133393
April 9,2002 ... ... 134048
April 10,2002 . . ... .134064
April 11,2002 . ...t 134597
April 12,2002 . . ... .134033
April 13,2002 . ...t .134033
April 14,2002 . . ..o .134033
April 15,2002 . . ...t .134186
April 16,2002 . . ...\t 134612
April 17,2002 . ... .135451
April 18,2002 .. ...\t 135649
April 19,2002 . ... .135573
April 20,2002 ... ... 135573
April 21,2002 . ... .135573
April 22,2002 . . ... 135329
April 23,2002 ... ... .135634
April 24,2002 ... ... .135908
April 25,2002 . .. ... .136869
April 26,2002 . ... ... .136899
April 27,2002 . . ... 136899
April 28,2002 . ... ... .136899
April 29,2002 ... ... 137631
April 30,2002 ... ... 137235
Germany deutsche mark:
April 1,2002 . ... $0.450244
April 2,2002 .. ... .449017
April 83,2002 ... ... 450141
April 4,2002 . ... .448863
April 5,2002 ... ... 450193
April 6,2002 . . ... 450193

April 7,2002 . ... .. .450193



U.S. CUSTOMS SERVICE 5

ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Germany deutsche mark (continued):

April 8,2002 . ... $0.447380
April 9,2002 . .. ... .449579
April 10,2002 . ...t 449630
April 11,2002 . . ..o .451420
April 12,2002 . ...t 449528
April 13,2002 . ...t .449528
April 14,2002 . ..ot 449528
April 15,2002 . . ...t .450039
April 16,2002 . ...ttt 451471
April 17,2002 . ...t .454283
April 18,2002 . ...ttt 454948
April 19,2002 . ...ttt 454692
April 20,2002 . ... oo .454692
April 21,2002 .. ... 454692
April 22,2002 . ... .. .453874
April 23,2002 . ... 454896
April 24,2002 . ... .. .455817
April 25,2002 . ... o 459038
April 26,2002 . . ... .. .459140
April 27,2002 . ..o .459140
April 28,2002 . ... .. .459140
April 29,2002 . . ..ot 461594
April 30,2002 . .. ... .460265
Greece drachma:
April 1,2002 . ... $0.002584
April 2, 2002 . ... .002577
April 83,2002 . .. ... .002584
April 4,2002 . ... .002576
April 5,2002 . .. ... .002584
April 6,2002 . ... .002584
April 7,2002 . ... .002584
April 8,2002 . .. ... .002568
April 9,2002 . ... .002580
April 10,2002 . ...t .002581
April 11,2002 . . ..o .002591
April 12,2002 . . ..o .002580
April 13,2002 . ...ttt .002580
April 14,2002 . .. ..ot .002580
April 15,2002 . ...ttt .002583
April 16,2002 . ... ..o .002591
April 17,2002 . . ..o .002607
April 18,2002 . .. ..ottt .002611
April 19,2002 . ...t .002610
April 20,2002 . ... .002610
April 21,2002 . . ..o .002610
April 22,2002 . ... o .002605
April 23,2002 . ... oo .002611
April 24,2002 . . ..o .002616
April 25,2002 . . ... o .002635
April 26,2002 . . ... o .002635
April 27,2002 . . ..o .002635
April 28,2002 . . ... i .002635
April 29,2002 . ... .. .002649

APTil 80, 2002 . .\t .002642
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Ireland pound:

April 1,2002 . ... $1.118131
April 2,2002 . ... . 1.115084
April 83,2002 . ... 1.117877
April 4,2002 . ... 1.114703
April 5,2002 . .. ... 1.118004
April 6,2002 . ... 1.118004
April 7,2002 . ... 1.118004
April 8,2002 . ... 1.111021
April 9,2002 . ... . 1.116481
April 10,2002 . ...ttt 1.116608
April 11,2002 . . ..o 1.121052
April 12,2002 . ...t 1.116354
April 13,2002 . ...t 1.116354
April 14,2002 . ..ot 1.116354
April 15,2002 . .. ..ot 1.117623
April 16,2002 . .. ...t 1.121179
April 17,2002 . ...t 1.128162
April 18,2002 . .. ..ot 1.129813
April 19,2002 . ...ttt 1.129178
April 20,2002 . ... oo 1.129178
April 21,2002 . ..o 1.129178
April 22,2002 . ... .o 1.127146
April 23,2002 . ... 1.129686
April 24,2002 . ... .o 1.131971
April 25,2002 . ... i 1.139971
April 26,2002 . ... .. 1.140225
April 27,2002 . ..o 1.140225
April 28,2002 . . ... i 1.140225
April 29,2002 . ... .. 1.146320
April 30,2002 . ...t 1.143018
Italy lira:
April 1,2002 . ... $0.000455
April 2,2002 . ... .000454
April 83,2002 . ... .000455
April 4,2002 . . ... . .000453
April 5,2002 . ... .000455
April 6,2002 . .. ... .000455
April 7,2002 . ... .000455
April 8,2002 . ... .. .000452
April 9,2002 . ... .000454
April 10,2002 . ... .ot .000454
April 11,2002 . ..ttt .000456
April 12,2002 . . ..ot .000454
April 13,2002 . ...t .000454
April 14,2002 . ..ot .000454
April 15,2002 . ...t .000455
April 16,2002 . ...ttt .000456
April 17,2002 . ..ot .000459
April 18,2002 . ...ttt .000460
April 19,2002 . .. ..ot .000459
April 20,2002 . . ..o .000459
April 21,2002 . . ..o .000459
April 22,2002 . . ..o .000458
April 23,2002 . . ... i .000459

April 24,2002 . ... . .000460
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Italy lira (continued):

April 25,2002 . .. ... $0.000464
April 26,2002 . ... ... .000464
April 27,2002 . . ... .000464
April 28,2002 . . ...t .000464
April 29,2002 ... ... .000466
April 80,2002 . . ... .000465
Luxembourg franc:
April 1,2002 . ..o $0.021830
April 2,2002 .. ... .021770
April 83,2002 . ... .021825
April 4,2002 . ... .021763
April 5,2002 . ... .021827
April 6,2002 . .. ... .021827
April 7,2002 . ..o .021827
April 8,2002 . .. ... .021691
April 9,2002 . ... 021797
April 10,2002 . ...t .021800
April 11,2002 . . ..o .021887
April 12,2002 . . ..o .021795
April 13,2002 . ... .021795
April 14,2002 . . ..o .021795
April 15,2002 . ...t .021820
April 16,2002 . . ...t .021889
April 17,2002 . ... .022025
April 18,2002 . . ...t .022058
April 19,2002 . . ...t .022045
April 20,2002 . .. ... .022045
April 21,2002 . ... .022045
April 22,2002 . . ... .022006
April 23,2002 . .. ... .022055
April 24,2002 ... ... .022100
April 25,2002 . . ... .022256
April 26,2002 . ... ... .022261
April 27,2002 . . ... .022261
April 28,2002 ... ... .022261
April 29,2002 . .. ... .022380
April 30,2002 ... ... .022315
Netherlands guilder:
April 1,2002 . ..o $0.399599
April 2,2002 ... ... .398510
April 83,2002 . ... .399508
April 4,2002 . ... .398374
April 5,2002 . .. ... .399553
April 6,2002 . . ... .399553
April 7,2002 . ... .399553
April 8,2002 . . ... .397058
April 9,2002 . .. ... .399009
April 10,2002 . . ..o .399054
April 11,2002 . ... .400643
April 12,2002 . . ..o .398964
April 13,2002 . ...t .398964
April 14,2002 . . ..o .398964
April 15,2002 . ...t .399417

April 16,2002 . ... .400688
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Netherlands guilder (continued):

April 17,2002 . . ..o $0.403184
April 18,2002 .. ...\ 403774
April 19,2002 . ...t .403547
April 20,2002 ... ... 403547
April 21,2002 .. ... .403547
April 22,2002 . . ... 1402821
April 23,2002 ... ... 403728
April 24,2002 . . ... .404545
April 25,2002 ... ... 407404
April 26,2002 . ... ... 407495
April 27,2002 . ... 407495
April 28,2002 . ... ... 407495
April 29,2002 ... ... 409673
April 30,2002 .. ... .408493
Portugal escudo:
April 1,2002 . ...t $0.004392
April 2,2002 .. ... .004380
April 83,2002 ... ... .004391
April 4,2002 ... ... .004379
April 5,2002 . ... .004392
April 6,2002 ... ... .004392
April 7,2002 . ... .004392
April 8,2002 ... ... .004364
April 9,2002 . ... .004386
April 10,2002 ... ..ot .004386
April 11,2002 . . ..t .004404
April 12,2002 . ...t .004385
April 13,2002 . ... .004385
April 14,2002 . ...t .004385
April 15,2002 . ...t .004390
April 16,2002 . . ...t .004404
April 17,2002 . ...\ .004432
April 18,2002 . . ...\ .004438
April 19,2002 .. ...t .004436
April 20,2002 ... ... .004436
April 21,2002 .. ... .004436
April 22,2002 ... ... .004428
April 23,2002 ... ... .004438
April 24,2002 . .. ... .004447
April 25,2002 ... ... .004478
April 26,2002 . ... ... .004479
April 27,2002 . . ... .004479
April 28,2002 ... ...\ .004479
April 29,2002 . .. ... .004503
April 80,2002 ... ...t .004490
South Korea won:
April 1,2002 . ... $0.000753
April 2,2002 ... ... .000752
April 83,2002 . ... .000752
April 4,2002 ... ... .000752
April 5,2002 . .. ... .000752
April 6,2002 ... ... .000752
April 7,2002 . ... .000752

April 8,2002 . ... . .000753
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

South Korea won (continued):

April 9,2002 .. ... $0.000752
April 10,2002 . ...t .000752
April 11, 2002 . . o oo oo oo oo .000752
April 12,2002 . . oo oo oo oo .000751
April 13,2002 . ...t .000751
April 14, 2002 . .o oo oo oot .000751
April 15,2002 . . o oo oo oo .000753
April 16,2002 . . ...\t .000754
April 17,2002 . ...\ .000758
April 18, 2002 . . o oo oo oot .000761
April 19, 2002 . . oo oo oo .000762
April 20,2002 ... ... .000762
April 21,2002 .. ... .000762
April 22, 2002 . .. oo oo .000764
April 23,2002 . . oo oot .000766
April 24,2002 ... ... .000765
April 25, 2002 ... .000771
April 26, 2002 . . . oo oo .000771
April 27,2002 . .o oo oo .000771
April 28,2002 . ...\t .000771
April 29,2002 ... ... .000773
April 80, 2002 . . ..o oot .000773
Spain peseta:
April 1,2002 . ... $0.005293
April 2,2002 . ... o e .005278
April 83,2002 ... ... e .005291
April 4,2002 .. ... .005276
April 5,2002 . ... .005292
April 6,2002 ... ... e .005292
April 7,2002 . ... oo e .005292
April 8,2002 ... ... .005259
April 9,2002 ... ... .005285
April 10,2002 . . oo oo oot .005285
April 11,2002 . . o oo oo oo .005306
April 12,2002 . ...t .005284
April 13,2002 . ...t .005284
April 14, 2002 . .o oo oo oo .005284
April 15,2002 . ...\t .005290
April 16,2002 . . ...\t .005307
April 17, 2002 . .o oo oo oo .005340
April 18,2002 . . o oo oo oot .005348
April 19,2002 . ...t .005345
April 20,2002 ... ... .005345
April 21, 2002 . .o oo oo .005345
April 22,2002 . . oo oot .005335
April 23,2002 ... ... .005347
April 24,2002 ... ... .005358
APril 25, 2002 . . oo oo oo .005396
April 26, 2002 . . o oo oo .005397
April 27,2002 . ... .005397
April 28,2002 ... ...\ .005397
April 29, 2002 . . .o oo .005426

April 30,2002 . ... . .005410
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ForEIGN CURRENCIES—Daily rates for countries not on quarterly list for
April 2002 (continued):

Taiwan N.T. dollar:

April 1,2002 . ... $0.028571
April 2, 2002 . ... .028563
April 83,2002 . ... .028571
April 4,2002 . ... .028571
April 5,2002 . ... o .028571
April 6,2002 . . ... .028571
April 7,2002 . ... .028571
April 8,2002 . . ... .028588
April 9,2002 . ... .028588
April 10,2002 . ... oot .028588
APTil 11, 2002 oo e e .028580
April 12,2002 . . ..o .028571
APTil 13, 2002 . . oo e 028571
April 14,2002 . . ..ot .028571
APTil 15, 2002 . . oo e .028580
April 16,2002 . ..o .028588
APTIL 17, 2002 - .o oo e 028604
April 18,2002 . ... ..ot .028620
April 19,2002 . ... oot .028653
APl 20, 2002 o oo 028653
April 21,2002 . ... .ot .028653
APril 22 2002 . ..o 028694
April 23,2002 . ... 028727
APril 24, 2002 . ..o 028727
ATl 25, 2002 . ..o 028752
APl 26, 2002 . ..o .028760
April 27,2002 . ... .ot .028760
APTil 28, 2002 . . oo .028760
ATl 29, 2002 . .t 028794
April 30,2002 . ...t .028802
Dated: May 1, 2002.

RICHARD B. LAMAN,
Chief,
Customs Information Exchange.
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19 CFR Part 24
(T.D. 02-24)

RIN 1515-AC82

AMENDED PROCEDURE FOR REFUNDS OF HARBOR
MAINTENANCE FEES PAID ON EXPORTS OF MERCHANDISE

AGENCY: Customs Service, Department of the Treasury.
ACTION: Final rule.

SUMMARY: This document adopts as a final rule, with certain modifica-
tions, the content of interim amendments to the Customs Regulations
which provide a new procedure for requesting refunds of export harbor
maintenance fees. The new procedure simplifies the refund process by
relieving exporters from documentary requirements in most cases and
providing a 120-day period to allow exporters to seek additional refunds.

EFFECTIVE DATE: May 13, 2002.

FOR FURTHER INFORMATION CONTACT: Deborah Thompson,
Revenue Branch, National Finance Center, (317) 298-1200 (ext. 4003).

SUPPLEMENTARY INFORMATION:

BACKGROUND

The harbor maintenance fee was created by the Water Resources De-
velopment Act of 1986 (Pub. L. 99-622; codified at 26 U.S.C. 4461 et seq.)
(the Act) and is implemented by § 24.24 of the Customs Regulations (19
CFR 24.24). Imposition of the fee is intended to require those who bene-
fit from the maintenance of U.S. ports and harbors to share in the cost of
that maintenance. Pursuant to the Act and as implemented by the regu-
lations, the harbor maintenance fee became effective on April 1, 1987,
and is assessed based on 0.125 percent of the value of commercial cargo
loaded or unloaded at certain identified ports or, in the case of passen-
gers, on the value of the actual charge paid for the transportation. In
1998, the U.S. Supreme Court held the fee unconstitutional as applied to
exports (United States Shoe Corporation v. United States, 118 S. Ct.
1290, No. 97-372 (March 31, 1998)). Until then, the fee had been as-
sessed on port use associated with imports, exports, foreign trade zone
admissions, passengers, and movements of cargo between domestic
ports. After the Supreme Court decision, by a notice published in the
Federal Register (63 FR 24209) on May 1, 1998, Customs announced
that, as of April 25, 1998, the harbor maintenance fee for cargo loaded on
board a vessel for export would no longer be collected. On July 31, 1998,
Customs published in the Federal Register (63 FR 40822) an amend-
ment to § 24.24 of the Customs Regulations, removing the requirement
that exporters loading cargo at ports subject to the harbor maintenance
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fee pay the fee. Thus, currently, application of the fee continues, as noted
above, but only for imports, domestic shipments, foreign trade zone ad-
missions, and passengers.

On August 28, 1998, the U.S. Court of International Trade (CIT) or-
dered an immediate refund of undisputed export fee payments to ex-
porters who had filed complaints with the court (United States Shoe
Corporation v. United States, No. 94-11-00668, slip op. 98-126 (C.I.T.
Aug. 28, 1998)). The court’s refund procedure applied to export fee pay-
ments received by Customs within two years of the date of the exporter’s
complaint, and refunds under this procedure were duly paid by Cus-
toms. On February 28, 2000, the U.S. Court of Appeals for the Federal
Circuit (CAFC) acknowledged that the Customs Regulations did not
then impose a limitation on the period within which a refund request
may be filed (Swisher International, Inc. v. U.S., 205 F. 3d 1358 (No.
99-1277 C.A.F.C. February 28, 2000)(cert. denied).) With this decision,
all parties who had paid export fees became eligible to file a refund re-
quest for those fees regardless of when the fees were paid. This opened
the entire period the export fee was in effect (April 1, 1987-April 25,
1998) to recovery of refunds under the administrative procedure set
forth in the regulations.

Recent Regulatory Activity Affecting Export Harbor Maintenance Fee
Payments

After publishing a notice of proposed rulemaking and considering the
comments received, Customs, on July 2, 2001, published a final rule in
the Federal Register (66 FR 34813) establishing a one year from time of
payment time limit within which a refund request must be filed for over-
payments of harbor maintenance fees that were paid on a quarterly ba-
sis. As Customs has not collected the fee on exports since April 25, 1998,
this time limitation, when in effect, would have eliminated the opportu-
nity for exporters to file any additional harbor maintenance fee refund
requests. Thus, to ensure that all exporters had sufficient time and no-
tice to file refund requests, the July 2, 2001, final rule provided that
those who made quarterly payments on exports more than one year ago
(in effect, all payers of these export fees) would have until December 31,
2001, to file refund requests. Customs notes that the December 31,
2001, filing deadline for refunds applied also to any other harbor main-
tenance fees paid on a quarterly basis that are more than a year old as of
that date.

Before publication of the July 2, 2001, final rule, Customs published
an interim regulation providing a simplified procedure for requesting
refunds of export harbor maintenance fees. The interim regulation was
published in the Federal Register (66 FR 16854) on March 28, 2001, and
became effective on that date. A correction document to the interim reg-
ulation was published in the Federal Register (66 FR 21806) on April 27,
2001.

It is noted that the July 2, 2001, final rule setting the one year time
limitation for refunds of quarterly harbor maintenance fee payments in-
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corporated the simplified refund procedure for export fee payments set
forth in the interim regulation. However, it modified the structure of the
interim regulation and deleted language in the interim regulation re-
garding the application of interest to refunds because the issue of inter-
est was and remains subject to litigation.

Today’s document is a final rule that adopts, with modifications, the
content of the interim regulation as corrected by the April 27, 2001,
correction document. It retains the structure of the July 2, 2001, final
rule and continues to not mention whether interest is applicable to the
refunds. The primary additional modifications to the interim regulation
(additional to those that were included in the July 2, 2001, final rule) are
that: (1) Customs, after receiving a refund request, will provide export-
ers a list of all payments Customs was able to identify from a search of its
records; (2) all exporters filing refund requests will have an additional
120 days from Customs issuance of payment and certification reports to
file a request for a Revised Report/Certification to make a refund claim
for additional payments; (3) refund requests covering export fee pay-
ments made prior to July 1, 1990, will become subject to a power of attor-
ney/authorization letter requirement (exporters or their agents can
submit the authorization after the refund request is filed); (4) an excep-
tion to the power of attorney/authorization letter requirement will be
introduced for freight forwarders; and (5) any agent (including a freight
forwarder) that signs a Report/Certification or Revised Report/Certifi-
cation on an exporter’s behalf will certify that it will use due diligence to
forward the refund to the exporter and will return to Customs any re-
fund not forwarded to the exporter within one year of its receipt. These
and other changes are discussed in the “Discussion of Comments”,
“Other Changes”, and “Conclusion” sections of this document.

Refund Filing Procedure under the Interim Regulation and the July 2,
2001, Final Rule

For export fee payments made on and after July 1, 1990

The interim regulation’s refund procedure, which became effective
on March 28, 2001 (the substance of which was incorporated into the
July 2, 2001, final rule), provides that Customs, upon receipt of a re-
quest, will search its records for payments made on and after July 1,
1990, and include all payments that can be confirmed in a “Harbor
Maintenance Tax Payment Report and Certification” (Report/Certifica-
tion) that is issued to the exporter. If the exporter agrees that the Re-
port/Certification is accurate, the exporter will sign and return it to
Customs, thereby agreeing that the amount determined to be owed in
the Report/Certification is in full accord and satisfaction of its export
harbor maintenance fee claims. Customs then will issue the refund.

If an exporter disputes any payment listed in the Report/Certification
(that is, the Report/Certification does not include a payment the export-
er believes was made or includes one but not in the correct amount), the
exporter must submit documentary proof to Customs to support its
claim. After reviewing the submission, if any additional or corrected
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payments can be confirmed, Customs will issue a Revised Report/Certi-
fication listing all undisputed payments from the initially issued Re-
port/Certification and adding the additional confirmed payments
(including corrections). If Customs cannot confirm the additional pay-
ments/corrections, they will be denied a refund. The denial will be final,
and the original Report/Certification will constitute the total refund.

To receive a refund, the exporter must sign and return to Customs the
Report/Certification or the Revised Report/Certification, as the case
may be.

For export fee payments made prior to July 1, 1990

Regarding refund requests for payments made prior to July 1, 1990,
the interim regulation (and the July 2, 2001, final rule) provides that
proof of payment documentation for each payment must be submitted
with the request. If the documentation relative to a payment is suffi-
cient to confirm the payment, Customs will issue a refund. If the docu-
mentation relative to a payment is lacking or insufficient to confirm
payment, the refund request for that payment will be denied. Upon de-
nial, an exporter will have an additional 120 days to submit documenta-
tion or additional documentation proving payment. Customs will
review the documentation and issue refunds for confirmed payments
and deny refunds for payments that cannot be confirmed. Any denials
will be final.

In the interim regulation, Customs explained that it is treating pay-
ments made prior to July 1, 1990, differently from payments made on or
after that date because it possesses paper documentary proof of pay-
ment for payments made on or after July 1, 1990, but not before. Under
the interim regulation’s procedure, where Customs has paper documen-
tation, it will not require exporters to submit proof of payment with
their refund requests. However, Customs will require documentation
for such payments where an exporter disputes the completeness or accu-
racy of a Report/Certification.

DiscussioN oF COMMENTS

Customs received comments from nine commenters on the interim
regulation. The comments raised various issues, some of which have al-
ready been addressed by Customs in its July 2, 2001, final rule.

Comment:

One commenter indicated that exporters may be disinclined to accept
Customs invitation to withdraw Freedom of Information Act (FOIA) re-
quests. (Customs made the suggestion in the “Background” text of the
interim regulation in order to unclog the refund process that had been
inundated with FOIA requests. Customs did so after pointing out that
FOIA requests would be of no benefit to exporters for two reasons: (1) In
most cases, proof of payment documents would not be required under
the refund procedure for export fee payments made on and after July 1,
1990, and (2) Customs does not possess, and therefore cannot provide,
proof of payment documents (paper documents) for payments made



U.S. CUSTOMS SERVICE 15

prior to July 1, 1990.) This commenter explained that filers of FOIA re-
quests will not withdraw them because the records received from a
FOIA request can be used to assist exporters in identifying the quarters
in which a payment was made, as required under the interim regulation.
Thus, this commenter recommended that the regulation be modified to
remove the requirement that the quarters of payment be identified in a
refund request for payments made on and after July 1, 1990; Customs
could then search the entire post-June 30, 1990, period for payments.

Customs response:

Customs appreciates the commenter’s concern regarding FOIA re-
quests and has reconsidered the refund procedure. To accommodate ex-
porters who have requested documentation and to further simplify the
process, Customs is modifying the refund procedure in this document.

As set forth in the regulatory text in this document, Customs, when
processing a refund request, will perform a search of its records (paper
documents and electronic database) and produce for issuance to the ex-
porter two reports: the Report/Certification (also provided for under the
interim regulation) and the Harbor Maintenance Tax Payment Report
(HMT Payment Report; not provided for under the interim regulation).

The Report/Certification lists all post-June 30, 1990, payments iden-
tified by Customs record search and any pre-July 1, 1990, payments sup-
ported by documentation submitted by the exporter with its refund
request or afterward; it also sets forth the total amount of the refund
owed the exporter. The HMT Payment Report lists all payments made
by the exporter during the entire recovery period (April 1, 1987 through
April 25, 1998), as identified by Customs record search. Customs be-
lieves that the HMT Payment Report should satisfy all exporters who
filed FOIA requests, as it contains all payments that Customs can iden-
tify from all record sources.

Consequently, specifying quarters of payment in a refund request (or
not doing so) will not determine which payments will be included in a
Report/Certification (although the information may be helpful to Cus-
toms in its search). Exporters who could not identify quarters will bene-
fit from Customs issuance of the HMT Payment Report, as it will
provide them information they may need to locate evidence of payments
should that evidence be needed to obtain a refund.

Also, Customs notes that under the modified procedure, upon receipt
of the HMT Payment Report and the Report/Certification, the exporter
will have 120 days to submit a request for a Revised Report/Certifica-
tion, with supporting documentation, to establish any payments not
listed in the Report/Certification. This provides an exporter with a sec-
ond opportunity to submit required documentation to establish pre-
July 1, 1990, payments and, as under the interim regulation procedure,
gives exporters the opportunity to support with documentation addi-
tional post- June 30, 1990, payments not listed in a Report/Certification
(as well as corrections of payments listed).
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Comment:

Several commenters contended that Customs could use its database
to provide information to exporters relative to export fee payments
made prior to July 1, 1990. The exporters could then use the provided
data to search for records to support payments.

Customs response:

Customs favors this recommendation, which is reflected in the modi-
fied procedure set forth in this document. Under the modified proce-
dure, Customs will use the database (along with other paper document
sources Customs possesses for payments made on or after July 1, 1990)
to provide each requesting exporter a HMT Payment Report that lists
all payments made during the entire recovery period. This report will
provide exporters data they can use to search for that supporting docu-
mentation, just as the commenter recommended.

Comment:

One commenter recommended that Customs search its database for
pre-July 1, 1990, payments and treat them the same as post-July 1,
1990, payments, meaning that Customs would include them in the Re-
port/Certification’s refund calculation.

Customs response:

Customs cannot agree to this recommendation. The modified proce-
dure will provide the exporter the reports that list payments Customs
identified in its record search, but exporters will be required to submit
supporting documentation to obtain refunds for pre-July 1, 1990, pay-
ments. Customs records do not include paper documentation to support
these payments, and Customs experience with older payments recorded
in the database has shown that the database is unreliable. Customs
therefore cannot rely exclusively on that record source to confirm ex-
port fee payments, and exporters will have to provide that documenta-
tion (if not with the refund request, as soon as possible thereafter) to
receive refunds for pre-July 1, 1990, payments.

Comment:

Two commenters objected to the interim regulation’s requirement
that only certain documents are acceptable as proof of payment for pre-
July 1, 1990, payments. (The interim regulation provides that accept-
able documentation may be either a copy of the Export Vessel Movement
Summary Sheet or, where an Automated Summary Monthly Shipper’s
Export Declaration was filed, a letter containing certain information
there specified.) These commenters contended that any documentation
tending to support the payment should be acceptable, such as a can-
celled check, a company payment ledger, or a Shipper’s Export Declara-
tion (SED).

Customs response:

The interim regulation requires as proof of payment the documenta-
tion that, under the regulations, was required to be submitted with pay-
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ment. In requiring that documentation to support a payment, Customs
is demanding no more from exporters than the regulation always re-
quired for refunds and no more than the regulation still requires for re-
funds of other than export harbor maintenance fee payments. However,
Customs appreciates the difficulty some exporters may have in locating
these documents, particularly for older payments (the recovery period
extends back to April of 1987). Therefore, Customs is modifying the reg-
ulation to provide that, in addition to the required documents, Customs
will consider any documentation the exporter submits that tends to
prove a payment, including, with respect to exporters whose only quar-
terly HMT payments were for exports, affidavits attesting to that fact.

Customs notes however that in reviewing documentation other than
the required documentation, it will balance its obligation to issue re-
funds with its obligation to protect the revenue. Thus, while Customs
will accommodate exporters by considering additional evidence of pay-
ment, it will only accept those documents as evidence of payment if the
documentation clearly shows that the payments were made for export
fees (as opposed to other harbor maintenance fees), in the amounts
sought to be refunded, and by the party requesting the refund (or on
whose behalf the refund is requested). The regulation is amended in this
document accordingly.

Customs notes that the regulations did not require the CF 349 and the
CF 350 until 1991. Thus, for a period of time after this 1991 regulation
change, Customs also accepted with payment, and for proving payments
for refund, the documentation that was required under the regulations
prior to the 1991 change. Consequently, for issuing refunds now for pay-
ments made on and after July 1, 1990, Customs will accept as proof of
payment, when required to be submitted, whichever type of document
Customs accepted with the payment at the time it was made. That docu-
mentation was either the documentation required after the 1991
change or, at least for a time, the documentation required under the reg-
ulations prior to the 1991 change.

Comment:

Two commenters objected to the interim regulation’s statement, in
the “Background” text of the document, regarding when a protest under
19 U.S.C. 1514 should be filed to challenge a denial of a refund request
for a pre-July 1, 1990, payment. These commenters contended that the
90-day protest filing period should commence upon expiration of the
120-day refund request refiling period. (The interim regulation proce-
dure provided that, for pre-July 1, 1990, payments, an exporter would
have 120 days after a refund denial to submit additional documentation.
The document pointed out, however, that if an exporter wanted to file a
protest, it must do so within 90 days of the refund denial. This would
mean that an exporter would have to file a protest prior to the end of the
120-day period.)
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Customs response:

Under 19 U.S.C. 1514(c)(3), a protest must be filed within 90 days of
the date of a Customs decision described in 19 U.S.C. 1514(a)(3) con-
cerning charges or exactions under the customs laws, which includes a
decision to deny a refund of export harbor maintenance fees. (See
Swisher International, Inc. v. United States, 205 F. 3d 1358 (No. 99-1277
C.A.EC. February 28, 2000)(cert. denied), which held that denial of a
harbor maintenance fee refund request is protestable.) Based on this
statutory requirement, the interim regulation document indicated that
a protest must be filed within 90 days of the Customs decision to deny a
refund.

However, the modified refund procedure, as set forth in this docu-
ment, renders the concern of these commenters moot. Under the modi-
fied procedure, and in contrast to the procedure set forth in the interim
regulation, under no circumstance does the 120-day period for filing
documentation run concurrently with the statutory 90-day protest per-
iod. Under the modified procedure, the 90-day protest period begins to
run either upon expiration of the 120-day period or issuance of a Revised
Report/Certification if issued after the period’s expiration.

Comment:

Several commenters objected to Customs expression of intent, in the
“Background” text of the interim regulation, to require that refund re-
quests for export fee payments made more than a year ago be filed by the
anticipated 30-day delayed effective date of the then not yet published
July 2, 2001, final rule. These commenters recommended that Customs
allow one year or 18 months from the date of publication of that antici-
pated final rule.

Customs response:

Regarding the effective date of the July 2, 2001, final rule by which
refund requests for export fee payments must be filed, Customs recon-
sidered the matter after publication of the interim regulation (partly in
response to comments discussed in the final rule). Thus, in the July 2,
2001, final rule, Customs set forth a 180-day delayed effective date that
would allow exporters plenty of time to file these refund requests,
through December 31, 2001. Customs believes that this was a satisfacto-
ry resolution of the matter as it provided ample time to file refund re-
quests (considering the period of time exporters had to do so prior to
issuance of the July 2, 2001, final rule).

Comment:

Several commenters objected to the interim regulation explicitly pre-
cluding application of interest to refunds of export harbor maintenance
fees. Some of these commenters stated that interest should apply to
these refunds and others stated that the regulation should not explicitly
preclude application of interest while the issue is still being litigated.
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Customs response:

Customs does not agree that interest should apply to refunds of export
harbor maintenance fees. As Customs pointed out in its comment re-
sponses published in the July 2, 2001, final rule, the U.S. Court of Ap-
peals for the Federal Circuit ruled in International Business Machines
Corp. v. United States, 201 F. 3d 1367 (Fed. Cir. 2000), that exporters are
not entitled to interest on the refund of these fees. Customs, however,
does agree that the regulation should not mention interest while the
matter is still subject to litigation. Consequently, Customs removed the
language regarding interest from the regulation published in the July 2,
2001, final rule, and today’s final rule document continues the omission.

Customs also notes that under § 24.24(e)(4)(ii)(B) of the interim regu-
lation (and under the July 2, 2001, final rule), claims for recovery of in-
terest are not included among the claims waived by the exporter. This is
made explicit in the amendment published in this document (see
§ 24.24(e)(4)(AV)(B)(H)).

Comment:

Several commenters objected to the interim regulation’s requirement
that a power of attorney or letter of authorization be submitted when an
exporter is represented by an agent. The power of attorney or letter
constitutes the exporter’s authorization of an agent or representative to
file a refund request, sign a Report/Certification or Revised Report/Cer-
tification, and/or receive a refund on its behalf.

Customs response:

Customs notes that it was the exporter who was liable for the export
fee and, as such, is the proper party entitled to receive a refund. General-
ly, where an agent claims to represent an exporter, Customs believes it is
appropriate to require as evidence of the representation a properly exe-
cuted and current power of attorney or letter of authorization executed
by the exporter. This ensures that the agent requestor is properly autho-
rized to request and receive the refund, and it protects both the Govern-
ment and the exporter against the possibility of issuing a refund to the
wrong party, issuing duplicate refunds to both the exporter and its
agent, or issuing refunds to more than one agent claiming to represent
the same exporter.

Thus, the general rule is that Customs will not process a refund re-
quest submitted by an agent on behalf of an exporter (by witholding is-
suance of the HMT Payment Report and the Report/Certification until
an authorizing document is filed) unless a power of attorney or authori-
zation letter signed by the exporter is submitted.

However, in reviewing this matter, Customs has recognized the spe-
cial circumstance of freight forwarders who made export fee payments
on behalf of many exporters at a time, in some cases, hundreds. Customs
believes that this special circumstance warrants an exception to the
general rule that is practical for Customs as well as the exporters repre-
sented by these agents.
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To accommodate these agents and yet to ensure, as much as possible,
that Customs does not inadvertently issue double refunds to an exporter
who also files a refund request on its own behalf, Customs will process
refund requests filed by freight forwarders without power of attorneys
or authorization letters unless any exporter covered in the refund re-
quest has also filed a separate refund request on its own behalf. In that
instance, the freight forwarder’s entire refund request will be removed
from the chronological processing order and processed later.

The exception to the power of attorney/authorization letter require-
ment for freight forwarders is added to § 24.24(e)(4)(iv)(B)(1) of this fi-
nal rule. Minor conforming modifications are made in the amended
regulation, as necessary.

Customs notes that while it always intended to process refund re-
quests in the chronological order of receipt, the interim regulation did
not make that explicit. This final rule amends the regulation to make it
explicit (see § 24.24(e)(4)(iv)(B)(1)).

Where a power of attorney or authorization letter is submitted,
whether or not required, it must be executed by an official of the export-
ing company who is authorized to legally bind the company.

Finally, Customs notes that under the interim regulation procedure,
this requirement for a power of attorney or authorization letter only ap-
plied to refund requests for post-June 30, 1990, payments for which a
Report/Certification would be issued. Refund requests covering pay-
ments made prior to July 1, 1990, did not require a power of attorney or
authorization letter, as they were to be treated like a request for a refund
of any other quarterly paid harbor maintenance fee (except that an addi-
tional 120-day period to establish payments would apply) and a Report/
Certification would not be issued. However, as the modified procedure
treats payments made prior to and on or after July 1, 1990, the same
with respect to issuance of a HMT Payment Report and a Report/Certifi-
cation that must be signed by the exporter or its representative to re-
ceive a refund, the power of attorney/authorization letter requirement
is no longer limited to refund requests covering post-June 30, 1990, pay-
ments. The regulation is modified accordingly in this document
(§ 24.24(e)(D)EV)(B)(1)).

Comment:

One commenter recommended that Customs clarify that already-
filed refund requests (filed before publication of the interim regulation)
that were accompanied by documentation to prove payments made on
or after July 1, 1990, will result in a Customs records search that is not
limited to only the quarters covered by the documentation submitted.
This commenter stated that an exporter should receive refunds for all
post-June 30, 1990, payments made but will not if Customs does not
search the entire period or the exporter does not refile its refund request
identifying all possible quarters during which payments were (or could
have been) made.
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Customs response:

Given the modified procedure set forth in this document, this com-
menter’s concern is moot. Exporters, all of whom have already filed re-
fund requests, will receive the HMT Payment Report that identifies all
payments made by the exporter, as revealed by Customs record search.
All post-June 30, 1990, payments that Customs can identify will be in-
cluded in the HMT Payment Report and the Report/Certification
whether or not the exporter’s request specified quarters of payment. All
payments, no matter when made, will be included in the HMT Payment
Report.

Comment:

Some commenters contended that Customs should convene a public
meeting to discuss the amended refund process.

Customs response:

Customs does not agree with this recommendation. As stated in its
comment responses published in the July 2, 2001, final rule document,
Customs believes that a public meeting regarding this subject is unnec-
essary and that the particular administrative (notice and comment) pro-
cedures being followed are sufficient to resolve the matter at issue.

Comment:

One commenter recommended that Customs adopt a procedure to
sever disputed claims from undisputed claims in a refund request to al-
low immediate payment of claims that can be verified while the exporter
pursues a dispute involving claims that cannot be verified.

Customs response:

A form of severability (of undisputed claims from disputed claims) is
available under the modified procedure. Under the modified procedure,
an exporter may sign and return to Customs a Report/Certification to
receive the refund set forth in that report and also file a request for a
Revised Report/Certification to seek refunds for additional payments
not identified in the Report/Certification. The request for a Revised Re-
port/Certification may be filed either contemporaneously with the filing
of the signed Report/Certification or sometime later but within the
120-day period. Customs notes, however, that corrections of payments
included in a signed Report/Certification cannot be pursued later be-
cause the exporter’s signature on the report constitutes a full accord and
satisfaction agreement with respect to all payments covered in that re-
port.

In addition, an exporter may file another request for a Revised Re-
port/Certification at any time during the 120-day period. This feature of
the procedure allows an exporter to seek a refund for any later discov-
ered payments and gives an exporter another chance to prove (with
additional documentation) a payment that was not included in a refund
previously issued by Customs.

Finally, after expiration of the 120-day period, an exporter may file a
protest covering any payments not refunded by Customs. This provides
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another opportunity to sever disputed from undisputed refund claims,
though later in the process.

Comment:

One commenter recommended that a time limit be imposed on Cus-
toms processing of refund requests to require that Customs process at
least 500 claims per month.

Customs response:

Customs disagrees that a monthly processing requirement is necessa-
ry. However, Customs agrees that the expeditious processing of claims
should be given a high priority. Toward that end, the modified procedure
provides that Customs will endeavor to issue a Revised Report/Certifi-
cation within 60 days of receiving a request for a revised report with
supporting documentation. Also, for exporters whose payments are con-
fined to the post-June 30, 1990, period and who do not dispute the pay-
ments listed and the refund set forth in a Report/Certification, refunds
will be issued soon after Customs receipt of a signed Report/Certifica-
tion. The sooner the exporter signs and returns it to Customs, the soon-
er Customs will issue the refund. Customs believes that the timetable
set up in the modified procedure adequately addresses this commenter’s
concern.

OTHER CHANGES

After further consideration of the interim regulation’s refund proce-
dure, Customs determined that other changes were warranted (addi-
tional to those discussed in the comment responses above). One change
involves the exporter’s waiver (release, waiver, and abandonment) of
claims against the Government (its officers, agents, and assigns for
costs, attorney fees, expenses, compensatory damages, and exemplary
damages, excluding interest), and another change involves the export-
er’s full accord and satisfaction agreement. The interim regulation (as
well as the July 2, 2001, final rule) provides that the waiver and the full
accord and satisfaction agreement apply to all export fee payments
made by the exporter, whether or not addressed in a report. In contrast,
under the modified procedure set forth in this document, an exporter’s
signature on a Report/Certification or a Revised Report/Certification
represents a waiver and a full accord and satisfaction agreement rela-
tive only to the payments approved for refund in the report.

Another change is the Government’s waiver of claims (excluding
fraud claims) against the exporter (its employees, etc.) which in this doc-
ument, like the exporter’s waiver, is limited to claims arising out of pay-
ments covered in a signed report. Under the interim regulation, the
Government’s waiver was broad, covering all export fee payments
whether or not covered in a report.

Another change has to do with the certification made by an agent, in-
cluding a freight forwarder, that signs a Report/Certification or Revised
Report/Certification on an exporter’s behalf. Customs, in determining
that the freight forwarder exception to the power of attorney/authoriza-
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tion letter requirement is warranted (discussed in the “Comments” sec-
tion), recognized that any agent should be accountable for the proper
distribution of refunds issued by Customs that are intended for export-
ers covered in the agent’s refund request. Thus, Customs is adding to
the regulation (§ 24.24(e)(4)(iv)(B)(5)) a provision that requires any
agent, when signing a Report/Certification or Revised Report/Certifica-
tion and accepting refunds on behalf of exporters, to certify that it will
use due diligence to forward the refund to the exporters it represents,
and will return a refund to Customs, within one year of receipt, if it does
not forward it to the exporter.

Another change in the regulation is to add language indicating that
refund requests will be processed in the chronological order of receipt
(see § 24.24(e)(4)(iv)(B)(1)). Customs always intended to process refund
requests in this way, but the regulation was silent in this regard.

Finally, a change concerning the address for submitting requests for
refunds of harbor maintenance fees paid on a quarterly basis (found in
§ 24.24(e)(4)(i) of the interim regulation) is made in this document (in
§8§ 24.24(e)(4)(i) and (iv)(A)). The change reflects the correct zip code;
however, as noted previously, this change was reflected in the July 2,
2001, final rule and was made in a notice of correction document pub-
lished in the Federal Register on April 27, 2001.

CONCLUSION

After analysis of the comments and further review and consideration
of the matter, Customs has determined to adopt as final the content of
the interimn amendments published in the Federal Register (66 FR
16854) on March 28, 2001, with the changes discussed above in this doc-
ument and set forth in the amended regulatory text below.

In summary, these changes relate to: (1) that part of the procedure rel-
ative to Customs issuance of refunds after receiving a refund request,
including the issuance of a HMT Payment Report; (2) the processing of
refund requests in chronological order; (3) the requirement that a pow-
er of attorney or authorization letter be submitted to Customs prior to
issuance of a HMT Payment Report and Report/Certification for any re-
fund request (as opposed to only requests covering post-June 30, 1990,
payments) submitted on the exporter’s behalf by an agent other than a
freight forwarder; (4) an exception to the power of attorney/authoriza-
tion letter requirement applicable to freight forwarders and it’s effect
on the chronological processing of refunds filed by freight forwarders;
(5) a requirement that any agent (including a freight forwarder) that
signs a Report/Certification or Revised Report/Certification on an ex-
porter’s behalf must certify that it will use due diligence to forward the
refund to the exporter and will return to Customs any refund not for-
warded to the exporter within one year of its receipt; (6) the exporter’s
waiver (release and abandonment) of claims and its agreement of full
accord and satisfaction; (7) the Government’s waiver of claims against
the exporter; (8) the address for mailing refund requests for export har-
bor maintenance fees; and (9) the matter of interest on refunds of export
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harbor maintenance fees. Customs notes that the latter two changes
were reflected in the July 2, 2001, final rule.

Customs emphasizes that the instant final rule’s modification of the
interim regulation’s refund-filing procedure will not prejudice export-
ers who filed refund requests in accordance with that procedure. The
modified procedure is simpler and more accommodating to exporters
than the interim regulation’s procedure, and all filers will benefit equal-
ly from its implementation. Customs notes that as all refund requests
have been filed prior to publication of this document, any modification
to the procedure will not affect any exporter’s actual filing of the re-
quest. The modifications made in this document affect the part of the
procedure that commences after Customs receives a refund request.

Finally, Customs notes that this document amends only
§ 24.24(e)(4)(iv). The remaining paragraphs of § 24.24(e)(4) remain as
published in the July 2, 2001, final rule (which became effective after the
interim regulation and thereby replaced the interim regulation).

INAPPLICABILITY OF DELAYED EFFECTIVE DATE

Pursuant to 5 U.S.C. 553(d)(3), Customs has determined that a
delayed effective date for this final rule is unnecessary. This document
adopts, with some modifications, the content of an interim regulation
previously published in the Federal Register (66 FR 34813) and made
effective on March 28, 2001. The several changes made with publication
of this document are to the benefit of the exporters who are required to
follow the procedure set forth in the already effective interim regula-
tion. For that reason, the effective date of this final rule document
should not be delayed.

EXECUTIVE ORDER 12866

This document does not meet the criteria for a “significant regulatory
action” as specified in E.O. 12866.

PAPERWORK REDUCTION ACT

The collection of information contained in this final rule has previous-
ly been reviewed and approved by the Office of Management and Budget
(OMB) under OMB control number 1515-0158. Additional information
requested in the final rule relates to usual and customary business in-
formation/records. This rule does not include any substantive changes
to the existing approved information collection. An agency may not con-
duct or sponsor, and a person is not required to respond to, a collection of
information unless the collection of information displays a valid control
number.

REGULATORY FLEXIBILITY ACT
Because no notice of proposed rulemaking was required for this rule,
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do
not apply. However, because this amendment to the regulations merely
simplifies, to the benefit of exporters, a procedure for applying for and
receiving refunds of export harbor maintenance fees that is already pro-
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vided for under an existing regulation, it will not have a significant eco-
nomic impact on a substantial number of small entities.

DRAFTING INFORMATION

The principal author of this document was Bill Conrad, Office of Reg-
ulations and Rulings, U.S. Customs Service. However, personnel from
other offices contributed in its development.

LIST OF SUBJECTS
19 CFR Part 24

Accounting, Claims, Customs duties and inspection, Fees, Financial
and accounting procedures, Imports, Taxes, User fees.

AMENDMENTS TO THE REGULATIONS

For the reasons stated in the preamble, under the authority of 19
U.S.C. 66 and 1624, the content of the interim rule amending 19 CFR
Part 24 that was published at 66 FR 16854 on March 28, 2001, is adopted
as a final rule, with changes to read as follows:

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

1. The general authority citation for part 24 is amended to read as
follows:

Authority: 5 US.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 23,
Harmonized Tariff Schedule of the United States), 1505, 1520, 1624; 26
U.S.C. 4461, 4462; 31 U.S.C. 9701.
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2. Section 24.24 is amended by revising paragraph (e)(4)(iv) to read as
follows:

§ 24.24 Harbor Maintenance Fee.
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(e) Collections, supplemental payments, and refunds—* * *

(4) * * *

(iv) For fees paid on export movements. Customs will process refund
requests relative to fee payments previously made regarding the loading
of cargo for export as follows:

(A) Refund request. For export fee payments made prior to July 1,
1990, the exporter (the name that appears on the SED or equivalent doc-
umentation authorized under 15 CFR 30.39(b)) or its agent must sub-
mit a letter of request for a refund specifying the grounds for the refund
and identifying the specific payments made. The letter must be accom-
panied by the proof of payment set forth in paragraph (e)(4)(iv)(C) of
this section. For export fee payments made on or after July 1, 1990, sup-
porting documentation is not required with the refund request. For
these payments, the request must specify the grounds for the refund,
identify the quarters for which a refund is sought, and contain the fol-
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lowing additional information: the exporter’s name, address, and em-
ployer identification number (EIN); the name and EIN of any freight
forwarder or other agent that made export fee payments on the export-
er’s behalf; and a name, telephone number, and facsimile number of a
contact person.

(B) Refund procedure. (1) Processing order; power of attorney. Gener-
ally, a properly filed refund request will be processed in the chronologi-
cal order of its receipt. A refund request filed on behalf of an exporter by
an agent other than a freight forwarder must be supported by a power of
attorney or letter signed by the exporter authorizing the representa-
tion. A refund request filed by an agent other than a freight forwarder
that lacks a power of attorney or authorization letter will not be pro-
cessed unless one or the other is submitted. A refund request filed by a
freight forwarder does not require a power of attorney or authorization
letter to be processed; however, if Customs has not received a power of
attorney or authorization letter for an exporter covered in a freight for-
warder’s refund request and that exporter has filed a separate refund
request on its own behalf, that freight forwarder’s entire refund request
will be removed from the chronological processing order and processed
after the processing of all exporter refund requests is completed.

(2) HMT Payment Report and Report/Certification. In processing a re-
quest for a refund, Customs will conduct a search of its records (Customs
electronic database and paper document sources) and produce for is-
suance to the exporter (or its agent, as appropriate) a “Harbor Manten-
ance Tax Payment Report” (HMT Payment Report) that lists all
payments reflected in those records for the entire period the fee was in
effect. Customs will also produce for issuance to the exporter a “Harbor
Maintenance Tax Refund Report and Certification” (Report/Certifica-
tion) that lists all payments supported by paper documentation, either
retained by Customs (relative to payments made on and after July 1,
1990) or submitted by the exporter with its refund request (relative to
payments made at any time the fee was in effect). Where a refund re-
quest was filed on the exporter’s behalf by an agent other than a freight
forwarder, a power of attorney or authorization letter must be filed with
Customs before Customs will issue these reports. The Report/Certifica-
tion sets forth the total amount of the refund that Customs believes it
owes the exporter for the payments listed in that report (minus any pre-
vious refunds). Pre-July 1, 1990, payments listed in the HMT Payment
Report for which paper documentation has not been provided by the ex-
porter will not be listed in the Report/Certification. The exporter has
120 days from the date the HMT Payment Report and the Report/Certi-
fication are issued (the 120-day period) to sign and return to Customs
the Report/Certification in order to receive the refund set forth in that
report and/or to submit to Customs a request for a Revised Report/Certi-
fication. Where the exporter chooses to receive the refund set forth in
the Report/Certification, the exporter must sign and return the report
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to Customs. Customs will issue the refund upon receipt of the signed re-
port.

(3) Revised Report/Certification. A request for a Revised Report/Cer-
tification must be accompanied by documentation to support any pay-
ments not listed in the Report/Certification or corrections to listed
payments. See paragraph (e)(4)(iv)(C) of this section regarding accept-
able documentation. If an exporter (or its agent, as appropriate) both
signs and returns to Customs a Report/Certification and requests a Re-
vised Report/Certification, Customs will not, when reviewing the re-
quest for a Revised Report/Certification, approve for refund any
corrections to the payments that were listed in the signed Report/Certi-
fication; Customs will, however, in that circumstance, consider approv-
ing any additional payments that were not listed in the signed
Report/Certification. If an exporter does not sign and return to Customs
a Report/Certification, but requests a Revised Report/Certification,
Customs will consider approving for refund corrections to the payments
listed in the Report/Certification and additional payments. Where the
exporter requests a Revised Report/Certification, Customs will review
the documentation submitted with the request, make a determination,
and, within 60 days of the request’s receipt, issue a Revised Report/Cer-
tification that lists all payments approved for refund and the total
amount of the refund owed. In order to receive the refund set forth in a
Revised Report/Certification, the exporter must sign and return it to
Customs. Customs will issue the refund upon its receipt of the signed
report. An exporter, within the 120-day period, may submit additional
requests for a Revised Report/Certification, with appropriate documen-
tation, to cover any payments not approved for refund in a Revised Re-
port/Certification previously issued by Customs.

(4) Protest. For purposes of filing a protest under 19 U.S.C. 1514 (and
19 CFR Part 174), unless issuance of a Revised Report/Certification is
pending, any payments not approved for refund in a Report/Certifica-
tion or a Revised Report/Certification issued by Customs within the
120-day period will be considered denied as of the date the period ex-
pires; a protest covering such payments must be filed within 90 days of
that date. For any payments not approved for refund in a Revised Re-
port/Certification issued after expiration of the 120-day period, a pro-
test may be filed within 90 days of that report’s issuance.

(5) Significance of signed Report/Certification and Revised Report/
Certification. A Report/Certification or Revised Report/Certification
must be signed by an officer of the company duly authorized to bind the
company or by an agent (such as a broker or freight forwarder) repre-
senting the exporter in seeking a refund under this section. A Report/
Certification or Revised Report/Certification signed by the exporter or
its agent and received by Customs constitutes the exporter’s agreement
that the amount of the refund set forth in the report is accurate and Cus-
toms payment of that refund amount is in full accord and satisfaction of
all payments approved for refund in the report. The signed Report/Cer-
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tification or Revised Report/Certification also represents the exporter’s
release, waiver, and abandonment of all claims, excluding claims for in-
terest, against the Government, its officers, agents, and assigns for
costs, attorney fees, expenses, compensatory damages, and exemplary
damages arising out of the payments approved for refund in the report.
When an agent, including a freight forwarder, signs a Report/Certifica-
tion or Revised Report/Certification on behalf of an exporter(s), the
agent certifies that it is acting on the exporter’s behalf and will use due
diligence to forward the refund to the exporter, and, in the event the
agent does not forward the refund to the exporter, will notify Customs
and return the refund to Customs within one year of its receipt of the
refund. Upon receipt of the signed Report/Certification or Revised Re-
port/Certification, Customs releases, waives, and abandons all claims
other than fraud against the exporter, its officers, agents, or employees
arising out of all payments approved for refund in the report.

(C) Documentation. For payments made prior to July 1, 1990, sup-
porting documentation is required to obtain a refund and must be sub-
mitted in accordance with paragraphs (e)(4)(iv)(A) and/or (B)(3) of this
section. For payments made on and after July 1, 1990, supporting docu-
mentation is not required to obtain a refund, unless the exporter seeks
to prove corrections of payments listed in the Report/Certification (if
the exporter did not sign and return it to Customs) and/or additional
payments not listed in a Report/Certification, in accordance with para-
graph (e)(4)(iv)(B)(3) of this section. The supporting documentation
that Customs will accept as establishing entitlement to a refund, wheth-
er submitted with a refund request or a request for a Revised Report/
Certification, is whichever of the following documents Customs
accepted with the payment at the time it was made: a copy of the Export
Vessel Movement Summary Sheet; where an Automated Summary
Monthly Shipper’s Export Declaration was filed, a copy of a letter con-
taining the exporter’s identification, its employer identification num-
ber (EIN), the Census Bureau reporting symbol, and, the quarter for
which the payment was made; or a copy of a Harbor Maintenance Fee
Quarterly Summary Report, Customs Form 349, for the quarter cover-
ing the refund requested. Customs also will consider other documenta-
tion offered as proof of payment of the fee, such as cancelled checks
and/or affidavits from exporters attesting to the fact that all quarterly
harbor maintenance tax payments made by the exporter were made ex-
clusively for exports, and will accept that other documentation as estab-
lishing entitlement for a refund only if it clearly proves the payments
were made for export harbor maintenance fees in the amounts sought to
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be refunded and were made by the party requesting the refund or the
party on whose behalf the refund was requested.
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